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January 24, 2006

Honorable Alberto R. Gonzales

Attorney General

United States Department of Justice
Washington, DC

Dear Attorney Ge les:

[ write to let you know some of the subjects which I would like you to address in your
opening statement on the Judiciary Committee hearing scheduled for February 6, 2006 on
“Wartime Executive Power and the NSA’s Surveillance Authority.”
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In interpreting whether Congress intended to amend the Foreign Intelligence
Surveillance Act (FISA) by the September 14, 2001 Resolution (Resolution),
would it be relevant on the issue of Congressional intent that the Administration
did not specifically ask for an expansion for Executive powers under FISA? Was
it because you thought you couldn’t get such an expansion as when you said:
“That was not something that we could likely get?”

If Congress had intended to amend FISA by the Resolution, wouldn’t Congress
have specifically acted to as Congress did in passing the Patriot Act giving the
Executive expanded powers and greater flexibility in using “roving” wiretaps?

In interpreting statutory construction on whether Congress intended to amend
FISA by the Resolution, what is the impact of the rule of statutory construction
that repeals or changes by implication are disfavored?

In interpreting statutory construction on whether Congress intended to amend
FISA by the Resolution, what would be the impact of the rule of statutory
construction that specific statutory language, like that in FISA, trumps or takes
precedence over more general pronouncements like those of the Resolution?

Why did the Executive not ask for the authority to conduct electronic surveillance
when Congress passed the Patriot Act and was predisposed, to the maximum
extent likely, to grant the Executive additional powers which the Executive
thought necessary?

Wasn’t President Carter’s signature on FISA in 1978, together with his signing
statement, an explicit renunciation of any claim to inherent Executive authority
under Article II of the Constitution to conduct warrantless domestic surveillance
when the Act provided the exclusive procedures for such surveillance?






