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    4 November 2005 

 

The Honorable Arlen Specter 
Chairman, Committee on the Judiciary 
United States Senate  
224 Dirksen Senate Office Building 
Washington, DC 20510 
 
 

Re: PROPRIETY OF JUDGE ALITO’S FAILURE TO RECUSE IN CASE INVOLVING 
VANGUARD  

Dear Chairman Specter: 

 Introduction and Summary 

You have asked me about the propriety, under federal law, 28 U.S.C. §445, 
federal rules,1 and related provisions of the ABA Model Code of Judicial Conduct, of 
Judge Alito’s failure to recuse himself (and his later recusal when a litigant asked for 
recusal) in a case he heard in 2002.2  

I have evaluated the situation and conclude, for the reasons discussed below, that 
neither federal statutes, nor federal rules, nor the Model Code of Judicial Conduct of the 
American Bar Association provide that a judge should disqualify himself in any case 
involving a mutual fund company (e.g., Vanguard, Fidelity, T. Rowe Price) simply 
because the judge owns mutual funds that the company manages and holds in trust for the 
judge.  The ethics rules treat all mutual fund companies alike and do not 

                                                 

1  E.g., Code of Conduct for United States Judges, Canon 3(C)(3)(3)(i), 
http://www.uscourts.gov/guide/vol2/ch1.html#N_1 . 

2  For your information, I am attaching, at the end of this letter, a copy of my 
up-to-date curriculum vitae.  Or, you may check my webpage, 
http://mason.gmu.edu/~rrotunda . 
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discriminate against Vanguard and in favor of, e.g., T. Rowe Price, because the 
ethics rules focus on substance, not labels. 

The judge’s ownership of shares in a mutual fund (e.g., the Vanguard Index Fund) 
is not an ownership interest in the Vanguard Company itself anymore than my ownership 
of a saving account makes me an equity owner of the Saving Bank.  

In other words, the ethics rules make clear that a “depositor in a mutual savings 
association, or a similar proprietary interest [e.g., Vanguard], is a ‘financial interest’ in 
the organization only if the outcome of the proceeding could substantially affect the value 
of the interest.”3  Judge Alito’s decision in a case that a pro se litigant filed and lost at 
every level, was not a case where the outcome of the proceeding could “substantially 
affect” the value of his Vanguard mutual funds. Indeed, the judge simply had no financial 
stake in this case.4 

                                                 

3  Committee On Codes Of Conduct Advisory Opinion No. 49, revised July 
10, 1998, http://www.uscourts.gov/guide/vol2/49.html (emphasis added). 

4  Ottenberg claimed that certain Individual Retirement Accounts (IRAs) 
should be available to pay creditors because the IRAs were the product of fraud, and the 
Massachusetts court agreed.  Some of the IRAs were invested in Vanguard mutual funds.   
While this case was going on, Monga filed collateral proceedings in Philadelphia to 
enjoin the mutual fund companies from paying the accounts over to Ottenberg.  That 
court dismissed the case in 1996, shortly before Mr. Monga’s death.  In 1998, the 
Massachusetts state court enjoined Monga’s widow, Ms. Maharaj, from filing further 
actions in any state or federal court.  But the law suits continued. 

Judge Alito sat on  an appeal from the decision of Federal District Judge Hutton 
granting the motions of Vanguard and Founders Funds to dismiss yet another collateral 
federal action and to allow the companies to comply with the Massachusetts order. The 
Third Circuit panel of Judges Alito, Fuentes and Roth unanimously affirmed Judge 
Hutton without published opinion.  The Supreme Court denied certiorari, but Maharaj 
was undaunted.  She sought to reopen the case by making various claims, including the 
one at issue here:  the argument is that because Judge Alito owned some mutual funds 
that Vanguard managed, he had to disqualify himself.  To avoid further litigation, the 
judge recused himself and a different panel of the Third Circuit reheard the case and 
unanimously reached the same result, also in an unpublished opinion.  The Supreme 
Court again denied certiorari. 
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The law is also clear that “ownership in a mutual or common investment fund that 
holds securities is not a ‘financial interest’ in such securities unless the judge participates 
in the management of the fund.”5 

In the case in question, after the pro se litigant lost her case, she asked Judge Alito 
to recuse himself.  The pro se litigant alleged that Judge Alito had a financial interest in a 
party; that he owned shares in a party; and even that he was a party himself!6  All those 
allegations were false, but he promptly recused himself anyway because it was his 
personal practice to recuse himself when a party raised an issue and “any possible 
question might arise.”7  The case was sent to a new panel and it came out the same way.8  

The Basis Ethics Rules Regarding Recusal When the Judge Owns Stock In a 
Party 

In 1990, when Judicial Nominee Samuel Alito was responding to a Judiciary 
Committee question regarding conflicts, he said:  

                                                 

5  E.g., Code of Conduct for United States Judges, Canon 3(C)(3)(3)(i), 
http://www.uscourts.gov/guide/vol2/ch1.html#N_1 . 

6  Letter of Judge Alito to Chief Judge Anthony J. Scirica of 2 December 
2003, regarding Monga v. Ottenberg, No. 01-1827. 

7  Id. 

8  Monga v. Ottenberg, (3d Cir. July 2004) (unpublished), 95 Fed. Appx. 463 
(3d Cir. 2004), 125 S.Ct. 1328, 161 L.Ed.2d 135 (2005).  This individual is very litigious.  
A list of cases related to this case is extensive.  A Westlaw search shows that this case is 
one of 22 cases all part of this history of this one litigation. See note 4, supra. 

Even if Judge Alito, in this case, were required to recuse himself sua sponte (on 
his own motion) before the litigant asked for recusal, there should be no ethical violation 
as long as the judge acted reasonably.  Reasonable people are allowed to make reasonable 
mistakes. See, e.g. Richard Carelli, AP, Justice Took Part In Cases Involving Husband's 
Stocks, July 10, 1997, Westlaw, 7/10/97 AP Online 00:00:00: “Supreme Court Justice 
Ruth Bader Ginsburg may have violated a federal law 21 times since 1995 by 
participating in cases involving companies in which her husband owned stock. . . . 
Responding to queries by The Associated Press, Martin D. Ginsburg said he has ordered 
his broker to sell all his stock in the eight companies.” 
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  I do not know why Judge Alito said9 that he would not hear any cases involving 
Vanguard, Smith Barney, or First Federal.  It appears as if he acted out of an over-
abundance of caution.  However, the law is clear now — even if it were less clear 15 
years ago — that mutual fund companies (whether organized like a mutual insurance 
company or a publicly traded company) are now treated the same for recusal purposes. 

It is easiest to examine this issue by looking at a few examples.  First, assume that 
Judge Alito owns 100 shares of IBM and that the brokerage firm Smith Barney holds 
those shares for him.  

If he owned even one share of IBM, he must disqualify himself in any case where 
IBM is a party.10  However,  the rules do not contemplate that he should disqualify 
himself simply because Smith Barney is a party because he did not own shares in Smith 
Barney; that brokerage firm simply held those shares in trust for him. 

Did Judge Alito Own Stock in Vanguard? 

The Vanguard Company manages several of the Judge’s mutual funds.  Vanguard 
manages those funds in trust for the judge.  But that fact does not make the Judge an 

                                                 

9  It is not reasonable to argue that, in 1990, Judicial Nominee Alito was 
“promising” never to hear a case involving Carpenter, Bennett & Morrissey, or 
Vanguard, no matter what was the state of the law or the facts in the ensuing years. His 
1990 statement, in context, can only mean that based on the law and the facts at the time 
as he understood them, he would — out of an overabundance of caution — not hear cases 
involving Smith Barney, Vanguard, or the law firm of Carpenter, Bennett & Morrissey.  
If the facts or the law would change, then the result would change. For example, if his 
sister no longer was working at Carpenter, Bennett & Morrissey, then he would no longer 
disqualify himself from hearing cases from that firm. 

10  E.g., Federal Committee on Codes of Conduct, Advisory Opinion No. 20 
(as revised on July 10, 1998), http://www.uscourts.gov/guide/vol2/20.html . 
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owner of Vanguard in the same way that the Judge would be an owner of IBM if he 
owned even one share of IBM. 

Consider a famous mutual fund company, T. Rowe Price, which is publicly 
traded.11  If a judge invests in one of the mutual funds that T. Rowe Price manages, that 
does not make him an owner of T. Rowe Price, and so the ethics rule is quite clear that 
that it does not contemplate the judge disqualifying himself just because he owns shares 
in a mutual fund that T. Rowe Price manages. He would own T. Rowe Price only if he 
bought shares of T. Rowe Price on the stock exchange. 

That should end the matter but the argument is made that Vanguard is “different” 
because it is organized like a mutual insurance company, where the policy holders are 
like the owners.  Indeed, Vanguard advertises on its website that it is “owned” by its 
clients, the people who buy its mutual funds. 12  My bank, by the way, may advertise on 
its webpage that its customers are like family, but the bank president does not invite me 
to his home for Thanksgiving.  

Vanguard is more precise when it describes its status in its prospectuses.  
There it says that the funds (not the shareholders) own Vanguard.  A typical Vanguard 
Fund prospectus explains that it “is owned jointly by the funds it oversees and thus 
indirectly by the shareholders in those funds.”13   

Does this organizational set-up — whether the fund holders “own” Vanguard 
indirectly or not — require different ethics rules?  Do the ethics rules discriminate against 
Vanguard because the funds that it oversees own Vanguard and clients invest in these 
funds, which Vanguard holds in trust for its clients? 

The ethics opinions agree that the answer is no. 

                                                 

11  T. Rowe Price Group, Inc.'s common stock trades on The NASDAQ Stock 
Market® in the United States under the symbol TROW.  

12  “Vanguard is different: We’re client-owned. Helping our investors achieve 
their goals is literally our sole reason for existence. With no other parties to answer to and 
therefore no conflicting loyalties, we make every decision—like keeping investing costs 
as low as possible—with only your needs in mind.” 
http://flagship3.vanguard.com/VGApp/hnw/content/Home/WhyVanguard/AboutVanguar
dWhyInvestContent.jsp . 

13  E.g., Vanguard Morgan Growth Fund, Prospectus at p. 9 (emphasis added) 
(under heading, “Plain Talk about Vanguard’s Unique Corporate Structure”). 
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Vanguard’s organizational set-up is like a mutual insurance company or a mutual 
savings and loan. Hoover’s, a company specializing in providing business information 
and company profiles, explains: “Unlike other funds, Vanguard is set up like a mutual 
insurance company.”14 

The ethics opinions uniformly hold that a “shareholder” in a mutual insurance 
company (State Farm) or in Vanguard is not like a shareholder in IBM.  If I own $100 of 
the Vanguard Index Fund, I do not “own” Vanguard in the same way that I “own” IBM.  
Instead, I am just like someone who owns $100 of Fidelity Magellan Fund.  I cannot get a 
stock certificate for Vanguard and sell my interest in Vanguard to another person; I can 
only sell my interest in the Vanguard Index Fund.  That fund will pay me dividends, but I 
get no dividends from the Vanguard Company; I get no capital gains from the Vanguard 
Company if that company is worth more tomorrow than it is worth today.  The only way I 
can secure a “share” in Vanguard is by buying a mutual fund, and when I sell that mutual 
fund I lose my “share” in Vanguard.  I am like a depositor in a Savings & Loan.  The 
bank may call me an “owner,” and it may say in its various prospectuses that I own 
Vanguard “indirectly,” but I am not like any owner of even one share of Citibank and 
BankAmerica.  

What has happened is that some companies (such as Vanguard and State Farm 
Insurance) have set themselves up in a particular corporate structure for marketing 
purposes.  But neither that corporate structure, nor any statement in a prospectus that 
speaks of “indirect owners,” changes the law of ethics, because ethics is concerned about 
substance, not labels.  An investor in Vanguard mutual funds is not an equity owner of 
Vanguard in the sense that a shareholder of BankAmerica is an owner of BankAmerica. 

An owner of a Vanguard mutual fund is like a depositor in a mutual savings bank.  
To see what the rules are for Vanguard holders, we should look at the ethics rules for 
depositors in a  mutual savings bank.  After all, an ethics rule is supposed to focus on 
substance, not on form — on what is really going on, not on what label someone chooses 
to give. 

Let me distill the law of ethics on this issue as follows: 

THE ETHICS RULES PROVIDE, IN SHORT, THAT A HOLDER OF A SAVINGS 
ACCOUNT IN A MUTUAL SAVINGS BANK IS JUST LIKE THE HOLDER OF A 
MUTUAL FUND IN VANGUARD.  THAT VANGUARD HOLDER IS JUST LIKE THE 
HOLDER OF A MUTUAL FUND IN FIDELITY.  THAT IS, HE DOES NOT OWN AN 
ECONOMIC INTEREST IN VANGUARD OR FIDELITY; HE ONLY OWNS AN 

                                                 

14  http://premium.hoovers.com . 
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INTEREST IN THE FUNDS THAT THE COMPANY MANAGES AND HOLDS IN 
TRUST FOR HIM.  THE ETHICS RULES DO NOT PROVIDE THAT THE JUDGE MUST 
RECUSE HIMSELF SIMPLY BECAUSE HE INVESTS IN MUTUAL FUNDS THAT 
VANGUARD HOLDS, BECAUSE THE RULES FOCUS ON SUBSTANCE, NOT 
LABELS. 

Let us now turn to the various ethics opinions that make this point quite clearly.  
Look at Canon 3C(3)(c)(iii), of the Code of Conduct for United States Judges.15  This 
Code has been revised over the years, and I am referring to the versions that apply now 
and at the time that Judge Alito decided the case where Vanguard was a party. 16 

First, Canon 3C(3(c)(iii) provides that the judge must disqualify himself if he has 
[1] a financial interest in a party or [2] any other interest that could be affected 
“substantially” by the outcome of the proceeding.  There is no doubt that he had no 
interest that could be affected “substantially” by the outcome of this proceeding. He owns 
interests in various mutual funds and none of them could be affected by the case that the 
pro se litigant brought.  

However, did he have “a financial interest” in a party?  Did he have a financial 
interest in Vanguard simply because Vanguard, like State Farm Insurance, is organized as 
a mutual insurance company?  Canon 3C(3(c)(iii) says no: 

the proprietary interest of a policy holder in a mutual insurance company, 
or a depositor in a mutual savings association, or a similar proprietary 
interest, is a “financial interest” in the organization only if the outcome of 
the proceeding could substantially affect the value of the interest; . . .17 

                                                 

15  http://www.uscourts.gov/guide/vol2/ch1.html#3 . 

16  The Code of Conduct for United States Judges was initially adopted by the 
Judicial Conference on April 5, 1973, and was known as the “Code of Judicial Conduct 
for United States Judges.” At its March 1987 session, the Judicial Conference deleted the 
word “Judicial” from the name of the Code. Substantial revisions to the Code were 
adopted by the Judicial Conference at its September 1992 session. Section C. of the 
Compliance section, following the code, was revised at the March 1996 Judicial 
Conference. Canons 3C(3)(a) and 5C(4) were revised at the September 1996 Judicial 
Conference. Canon 3C(1)(c) was revised at the September 1999 Judicial Conference. The 
Compliance Section was clarified at the September 2000 Judicial Conference.  
http://www.uscourts.gov/guide/vol2/ch1.html#N_3_ , at note 1. 

17  http://www.uscourts.gov/guide/vol2/ch1.html#N_3_ (emphasis added). 



 - 8 - 

The ethics opinions interpreting this clause are all consistent. They treat shares in 
mutual funds managed by Vanguard the same way that they treat shares in mutual funds 
managed by Fidelity or T. Rowe Price.  The ethics rules are concerned about substance, 
not labels, and they have no interest in preferring one mutual fund company to another. 

For example, the Federal Committee on Codes of Conduct, Advisory Opinion No. 
49 (as revised on July 10, 1998)18 concludes that the: “Code of Judicial Conduct does not 
require a judge to disqualify in a case where a trade association appears as a party 
because judge owns a small percentage of outstanding, publicly-traded shares of one or 
more members of trade association.”  

The reasoning of this opinion is right on point. It explains that it is following the 
ABA lead and then relies on Professor Thode, who prepared the Reporter’s Notes to the 
ABA Model Judicial Canons.  The opinion quotes Professor Thode who explained that 
“deposits in a mutual savings association or a policy in a mutual insurance company 
create a ‘technical legal interest,’ Professor Thode states that ‘these technical interests, 
and other similar ones’ should not be a basis for disqualification.” (emphasis added). 

Arguing that one “owns” Vanguard emphasizes technicalities, not substance.  As 
Professor Thode said (and as the opinion quoted) :  

“In Canon 3C(3)(c) the Committee endeavored to set a standard for 
economic disqualification for indirect and technical interests that assures 
impartiality and the appearance of impartiality but at the same time makes 
available to a judge some types of nondisqualifying investments.” 

The opinion then concludes that a judge’s interest in a trade association is similar, 
technical, minor, and hence not disqualifying: “the Committee sees no impropriety in a 
judge serving in a proceeding where a trade association appears as a party, even though 
the judge owns a small percentage of the publicly-traded shares of one or more members 
of the association, subject, of course, to the general qualifications set forth in Canon 
3C(1)(c) and 3C(3)(c) of the Code of Conduct.” 

Those general qualifications set out in Canon 3C(1)(c) and 3C(3)(c) also conclude 
that Judge Alito acted ethically.  Canon 3C(1)(c) provides that the judge should 
disqualify himself if the judge has a financial interest in the party that could be  “affected 
substantially by the outcome of the proceeding.”  For example, if the litigant asks the 
judge to rule that Vanguard was misleading the investors in charging fees in the 

                                                 

18  http://www.uscourts.gov/guide/vol2/49.html . 
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Vanguard XYZ Fund, and the judge has an interest in the XYZ Fund, he should 
disqualify himself. 

Canon 3C(3)(c), the other referenced Canon, has a rule for “financial interest.  
However, as seen above, Canon 3C(3)(c)(iii) does not include ownership in mutual 
companies as a financial interest in the company itself.  The second part of  Canon 
3C(3)(c) requires disqualification if the judge has “a relationship as director, advisor, or 
other active participant in the affairs of a party,” which is simply not applicable here. 

It is true that Vanguard’s defense of this case must have cost it something in terms 
of lawyer’s fees.  But that burden on Vanguard does not impose any disqualification on 
the judge unless the litigation could “substantially” affect the value of his investment.  
Canon  3C(3)(c)(iii).  For example, if the judge’s interest in Vanguard Funds was so great 
that his investments totaled 25% of all of Vanguard’s investments and the attorneys’ fees 
in defending this case amounted to a substantial part of Vanguard’s gross income that 
year, the judge should disqualify himself.19 

Advisory Opinion No. 49 (as revised on July 10, 1998), discussed above, is no 
judicial orphan.  Advisory Opinion No. 57 (as revised on July 10, 1998), also 
reemphasizes this point when it says that the judge’s interest in mutual savings 
associations or mutual insurance companies are “technical” and not disqualifying, “even 
though the association or company is a party to a proceeding before him, unless the value 
of his interest could be substantially affected by the outcome of the proceeding or the 
broad test of Canon 3C(1) is applicable.”20 

It is quite clear that the judge’s interests could not be “substantially” affected by 
this case.  The broad test of Canon 3C(1) is that a “judge shall disqualify himself or 
herself in a proceeding in which the judge's impartiality might reasonably be questioned,” 
a section that could not apply given that the subsection [3C(3)(c)(iii)] specifically 
approves of interests in a mutual insurance company or “a similar propriety interest” is 
not an ownership interest for purposes of disqualification. 

                                                 

19 Checklists for Financial and Other Conflicts of Interest, at note 3, 
http://www.uscourts.gov/guide/vol2/checklist.pdf , which provides:  

 
20 http://www.uscourts.gov/guide/vol2/57.html (emphasis added). 
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Conclusion 

Let us say that a litigant brings a case before a judge in which the local water 
utility is a party.  If the litigant wins, everyone’s water rates will go down. The judge 
drinks water and hence benefits by the decision, but the ethics rules do not impose 
disqualification because the purpose of the ethics rules is to deal with substance and not 
to make silly distinctions.  Hence, the judge’s “mere status as a utility ratepayer, or as a 
taxpayer, is not in itself disqualifying. If the outcome of the proceeding could uniquely 
affect the amount to be paid by the judge to the utility, or in taxes, disqualification under 
Canon 3C(1)(c) would be required.”21 

Similarly, if the Judge owned shares in Vanguard Utility Fund, and a litigant sues 
the Vanguard Company because it complied with a court order to turn over the litigant’s 
mutual funds to satisfy a court judgment, the judge is not disqualified.  However, if the 
litigant is suing on the grounds that the fee structure of Vanguard Utility Fund violates a 
federal law, and the judge has a substantial interest in that particular fund, then there may 
be a proceeding pending or impending before the judge that could “substantially affect 
the value of the interest.”  But that is not what happened here.  

The law for federal judges is now clear now after the Judicial Conference adopted 
substantial revisions to the Code a0t its September 1992 session.  In this opinion, I have 
focused on the opinions of the Judicial Conference. However, the law is equally clear 
under the federal statutes and the ABA Model Judicial Code.  That is why the federal 
Judicial Conference, in its opinions, frequently refers to the ABA Model Code and the 
Reporter’s Notes. They all come to the same conclusion:  a mutual insurance company, a 
mutual savings association, and a “mutual mutual” company (what Vanguard calls itself) 
are treated the same as their non-mutual cousins, i.e., an insurance company, a 
commercial bank, and a mutual company. 

    Sincerely 

 

 

    Ronald D. Rotunda 

                                                 

21  Advisory Opinion No. 68 (Reviewed July 10, 1998), 
http://www.uscourts.gov/guide/vol2/78.html (emphasis added). 


