ARLEN SFECTER, PENMSYLVANLA, CHAIRMAN

ORRAIN G. HATCH, UTAH PATRICK J. LEAHY, VERMONT

CHARLES E. GRASSLEY, I0WA EDWARD M. KENNEDY, MASSACHUSETTS

JON EYL, ARIZONA JOSEPH R. BIDEN, Jr., DELAWARE

MIKE DEWINE, QHIQ HERBERT KOHL, WISCONSIN =

JEFE SESSIONS, ALABAMA DIANMNE FEINSTEIN, CALIFORNIA ‘:Hnl tm %tﬂtﬁﬁ 5mﬂt£
LINDSEY 0. GRAHAM, SOUTH CARCLINA RUSSELL D. FEINGOLD, WISCOMSIN

JOHM CORNYM, TEXAS CHARLES E. SCHLIMER, NEW YORK

SAN BROWNBACK, KANSAS RICHARD J. DURBIM, ILLINCIS COMMITTEE ON THE JUDICIARY

TOM COBLRN, OKLAHOMA

WASHINGTON, OC 20510-6275

August 23, 2005

Honorable John G. Roberts, Jr.
C/o United States Department of Justice
Washington, DC

Dear Judge Roberts:

Supplementing my letter on the Commerce Clause, this letter deals with Supreme Court
decisions on the Americans with Disabilities Act (ADA) which I intend to ask you about at your
confirmation hearing.

Like my first letter on the Commerce Clause, I am concermned about the Supreme Court’s
judicial activism which has usurped Congressional authority by creating, as Justice Scalia’s
dissent in Tennessee v. Lane states, a “flabby test” which is an “invitation to judicial arbitrariness
by policy driven decision-making”. The “ill-advised™ result, as the Scalia dissent further notes, 1s
for the Court to set itself up as “taskmaster” to determine that Congress has done its “homework™
which demonstrates lack of respect for a co-equal branch of government

Except for the swing vote of Justice O’Connor and the dramatic image of a paraplegic
crawling up the steps to a courtroom, it is hard to discern a significant legal difference between
Alabama v. Garrett, decided in 2001 involving ADA Title I discrimination in Employment, and
Tennessee v. Lane. decided in 2004 involving ADA Title II discrimination in pubic
accommodations.

In Lane. a 5-4 decision, with Justice O’Connor in the majority, the Court upheld the
constitutionality of the Act in mandating access by a paraplegic who had to crawl up the steps to
a second floor courtroom to answer criminal charges. In Garrett, a 5-4 majority, with Justice
O’Connor in the majority, the Court declared the Act unconstitutional in seeking to hold the state
liable for employment discrimination.

These decisions pose two major problems: (1) A lack of stability or predictability in the
law because the two cases, decided three years apart, are virtually indistinguishable; and (2) The
Court’s judicial activism in functioning as a super-legislature.

Dissenting in Lane, Chief Justice Rehnquist complained that the majority referenced the
same Congressional task force’s “unexamined, anecdotal” evidence that the Court had already
rejected in Garrett. Contrary to that assertion, the records in the two cases, which appear to be
similar, seem to contain overwhelming evidence to support the Congressional findings.



Title IT of ADA involved in Lane was supported by 13 Congressional hearings and a
special task force that had gathered evidence from every state in the Union. Similarly, Title I of
ADA involved in Garrett was based on task force field hearings in every state attended by more
than 30,000 people including thousands who had experienced discrimination with roughly 300
examples of discrimination by state governments.

Notwithstanding those findings, the Garrett Court concluded:

“The legislative record of the ADA, however, simply fails to show that
Congress did in fact identify a pattern of irrational state discrimination in
employment against the disabled.”

Writing for four justices, Justice Breyer’s dissent found ample evidence to support the
legislation noting:

“Unlike courts, Congress can readily gather facts from across the Nation, assess
the magnitude of a problem and more easily find an appropriate remedy.”

The dissent makes three more related points:
(1) “*Moreover, unlike judges, Members of Congress are elected.”

(2) “...The Courts do not “sit as a superlegislature to judge the wisdom or
desirability of legislative policy determinations™ and

(3) “To apply a rule designed to restrict Courts as 1f it restricted Congress’
legislative power is to stand the underlying principle — a principle of judicial
restraint — on its head.”

In imposing liability on the states in Lane, the Supreme Court justifies abrogating the
states’ Eleventh Amendment immunity by enforcing fundamental rights under the Fourteenth
Amendment. To do that, under the Court’s reasoning, there must be “a congruence and
proportionality” between the injury and the remedy imposed. That leaves the Court substantial
latitude, as a matter of interpretation, to declare acts of Congress unconstitutional
notwithstanding the enormous evidentiary support for Congress’ public policy determinations.

Justice Scalia’s dissent in Lane attacked the “congruence and proportionality standard™
calling it a “flabby test” and an “invitation to judicial arbitrariness and policy driven decision
making.” The dissent added:

“Worse still, it casts this Court in the role of Congress’ taskmaster. Under it, the






